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PROCEDURAL HISTORY 


Plaintiffs-appellants, Walter D. Cromer and Albert 
Graham appeal from the dismissal of their Amended Complaint against 
the defendants-respondents, the faculty and trustees of the 
Downstate Medical Center College of Medicine. 

On August 29, 1975 a temporary restraining order was 
issued against respondents by the Hon. Henry Bramwell, United 
States District Court Judge for the Eastern District of New York. 
‘[Appendix - Al]. The hearing on the preliminary injunction was 
held on November 5, 1975 before the Hon. Mark A. Constantino, 
United States District Court Judge. Judge Constantino denied res- 
pondents' motion to dismiss for lack of subject matter jurisdiction, 
pursuant to Fed. R. Civ. P. 12(b)(1) and failure to state a cause 
of action, pursuant to Fed. R. Civ. P. 12(b)(6) but dissolved the 
temporary restraining order. In denying respondents’ motion in part 
and granting it in part, Judge Constantino gave Walter D. Cromer 


and Albert Graham leave to amend their complaint. [Appendix - A2]. 


When appellants filed their Amended Complaint, respon- 


dents again moved to dismiss, pursuant to Fed. R. Civ. P. 12(b) (1) 
and 12(b)(6). [Appendix - A3]. On May 10, 1976, the Amended Com- 
plaint was dismissed with prejudice, without finding of fact or 


opinion. [Appendix - A4]. 


STfTEMENT OF FACTS 


Walter D. Cromer and Albert Graham were students at 
the Downstate Medical Center College of Medicine. Cromer attended 


Downstate from September, 1973 until his registration was cancelled 


in June, 1975. Graham attended from September, 1972 to June, 1975 


when his registration was cancelled. After being continually 
rebuffed by medical school officials in their efforts to seek admin- 
strative relief, Cromer and Graham filed a Complaint in the United 
States District Court for the Eastern District of New York. They 
asserted jurisdiction under 28 U.S.C. §1343, alleging that the trus- 
tees and officials of Downstate Medical Center College of Medicine 
violated their right to due process and equal protection under the 
Fourteenth Amendment of the United States Constitution,and 42 U.S.C. 
§1981, §1983, and §2000(d) by applying racially motivated academic 
procedures to themselves and other Black medical students [Appendix - 
AS). 

The Complaint alleged that white medical students with 
academic problems were given special treatment to insure their 
success in medical school and that Black medical students were rou- 
tinely denied this aid. It was further alleged that the Promotions 
Committee, an ad hoc committee that reviewed the records of students 
in academic difficulty regularly gave white students the option of 


taking a leave of absence or being placed in a decelerated academic 


program. This option was just as routinely denied to Black students, 
who were forced to enter tae Deceleration Program. Placement in the 
Deceleration Program meant that a student would be subject to the 
disdain of the entire medical school community. Cromer and Graham 
further alleged that white medical students in the Deceleration Program 
were afforded special treatment. Black medical students had to stip- 
ulate that upon receiving one failure or incomplete grade they could 
be dismissed. White medical students were given two chances. White 
students were given more opportunities to take make-up examinations 
than Black students. Blacks were denied course credits even though 
the grades they received on exams were the same or better than those 
received by white students [Appendix - A5, paragraphs 3 - 5]. 

On August 29, 1975 a temporary restraining order was 
issued commanding defendants to register Walter D. Cromer and Albert 
Graham and to cease the policy and practice of applving separate 
and discrimating criteria to Black students. In spite of this order, 
defendant Jerome P. Parnell, Associate Dean of the Downstate Medical 


Center failed to register Cromer and Graham [Appendix - AL, AT], 


At the hearing on the preliminary injunction, defendants’ 


motion to dismiss under Fed. R. Civ. P. 12(b)(1) was denied. The 

Hon. Mark A. Constantino, United States District Court Judge, held 
that under 28 U.S.C, §1343(3), plaintiffs' complaintcontained suf- 
ficient allegations of state action to meet the threshhold require- 


ments for subject matter jurisdiction. [Appendix - A2, 3 - 7). 


Defendants' motion to dismiss pw! tant to Fed. R. Civ. P. 12(b) (6) 


was denied in part. The Complai:.: contained sufficient allegations 


of racial discrimination and arbitrary and capridous conduct to 


state a cause of action under 42 U.S.C. §1981, §1983 and the Four- 
teenth Amendment, but the temporary restraining order was dissolved. 
Judge Constantino did not feel that plaintiffs were likely iv succeed 
in demonstrating that the dismissal was racially motivated and rein- 
statement pending final resolution on the merits would subject 
plaintiffs to useless financial expense. [Appendix - 42, 7 - 16]. 
Plaintiffs were given leave to file an Amended Complaint. 
The Amended Complaint charged that defendants, under the color of 
state law used an ad hoc Promotions Committee to determine plaintiffs' 
fitness to continue in medical school in a manner that vicic:ted 
their constitutional right to procedural and substantive due process 
under the Fourteenth Amendment, 42 U.S.C. §1981, §1983 and §1988. 
The complaint further alleged that the Promotions Committee used 
subjective and grossly exagerated data in reaching its recommendation 
to dismiss Cromer and Graham and that no records were kept of the 
proceeding. As a consequence of these policies, plaintiffs charged 
that the decision to dismiss them was arbitrary, capricious and in 
bad faith. Plaintiffs requested that defendants be enjoined from 
denying them a full and impartial hearing at the medical school 
and that they be allowed to register pending the outcome of the 


hearing [Appendix - A6, 1-5]. 


Defendants moved to dismiss the Amended Complaint on 


April 19, 1975 pursuant to Fed. R. Civ. P. 12(b)(1) and 12(b) (6). 


On May 10, 1976, without finding of fact or opinion, the Amended 


Complaint was dismissed, with prejudice. 


ARGUMENT 


PLAINTIFFS' AMENDED COMPLAINT WAS 
. SUFFICIENT AS A MATTER OF LAW. THE 
MOTION TO DISMISS PURSUANT TO 
12(b) (1) SHOULD NOT HAVE BEEN GRANTED. 
Plaintiffs' Amended Complaint invoked the District 
Court's original jurisdiction under 28 U.S.C.A. §1243(3) which 


provides: 


"The District Court shall have original 
jurisdiction of any civil action, 
authorized by law to be commenced by 
any person; to address the deprivation, 
under color of any state law, statute, 

* ordinance, regulation, custom or usage, 
of any right, privilege, or immunity 
secured by the Constitution of the 
United States, or by any act of Congress 
providing for equal rights of citizens 

or of all persons within the jurisdiction 

of the United States." 


Plaintiffs sought to enjoin the defendants, officials 
of the Downstate Medical Center, from denying them a full and 
impartial hearing, held by the State University of New York, and 
to be reinstated pending the outcome of this hearing. 


Plaintiffs argue that they were entitled to this 
§1983, which 


proceeding as an equitable remedy under 42 U.S.C.A. 


provides: 


"Every person, who under color of 

any statute, ordinance, regulation, 

custom or usage or any state or 

territory, subjects, or causes to be 
subjected any citizen of the United States 
or other person within the jurisdiction 
thereof, to the deprivation of any rights, 
privileges, or immunities secured by the 
Constitution and lews, shall be liable 

to the party injured in an action at law, 
suit in equity, oz other proper proceeding 
for redress." 


In order to deny defendants’ motion to dismiss for lack 


of subject matter jurisdiction, pursuent to Fed. R. Civ. P. 12(b) (4), 


the Amended Complaint must allege that the defendants acted under 
color of State law and that their conduct deprived plaintiffs of 
rights, privileges or immunities secured by law and the Constitution 
of the United States. 

Appellants contend that as a matter of law, the allega- 
tions contained in the Amended Complaint were sufficiently stated 
to meet the aforementioned threshhold requirements under §1343(3) 
and §1983. 

The Amended Complaint specifically names the defendants 
and their official capacities in relation to the Downstate Medical 
Center: 

"Mrs. Maurice T. Moore. . . Board of Trustees of 

the State University of New York. 

C. Wesley Meytrott . . . Chairman of the Council 

for Downstate Medical Center. 

Calvin H. Plimptor . . .President of Downstate 

Medical Center. 

Leonard Laster .. . Dean of Downstate Medical 

Center College of Medicine and Vice President 


for Academic and Clinical Affairs of Downstate 
Medical Center. 


Jerome P. Parnell . . . Associate Dean of Downstate 
Medical Center College of Medicine. 

Charles R. Greene . . . Assistant Dean of Downstate 
es Center College of Medicine." [Appendix - A6 
1-2]. 


In the Preliminary Statement of the Amended Complaint defendants 


are repeatedly characterized as state officials: 


"10. The plaintiffs charge that the defendants, 
who are state officials in charge of 
Downstate Medical Center, violated plain- 
tiffs' substantive and procedural due 
process rights . .." [Appendix - A6, 3] 


That the defendant, officials in charge of 
Downstate Medical Center and/or the Medical 
College of Downstate Medical Center, a branch 
of the State University of New York, denied 
the plaintiffs procedural due process uf 
law..." [Appendix A6, 4]. 


That the defendants, who are public officials 
employed by New York State have also violated 
plaintiffs' substantive due process rights 

‘ ." [Appendix A6, 4]. 


The mere description of the defendants and their relationship to 


the State of New York was enough to support the inference that 


they acted under color of State law. Marshal vy. Spangler, 397 F. 


Supp. 200 (W.D. Va. 1975). The most reasonable inference is that by 
describing their official capacities, plaintiffs seek to show that 
by virtue of defendants’ offices they acted at the will of the State 
of New York. Powe v. Miles, 407 F. 2d. 73 (2nd Cir. 1968), Belk 


v. Chancellor of Washington University, 336 F. Supp. 45 (E.D. Mo. 
1970). In Belk the Court stated at page 48: 


aOu 


"Tt is the opinion of this Court that the 
acts of a private university can constitute 
state action when said university is 

denying to its students the right co parti- 
cipate in the education process. Education 
is a public function." 


The second level of inquiry is whether the Amended Com- 
plaint sufficiently alleged the deprivation of a "right, privilege 


The Amended Complaint presented the District Court 


or immunity.” 
with a claim that did not lack "substantiality" or Constitutional 


merit. Brown v. Bronstein, et al, 389 F. Supp. 1328 (So. D. N.Y. 


It is well settled that where allegations are made under 


1975). 


the Civil Rights Statutes, even though they appear to be insubstan- 


tial, the District Court should assume jurisdiction and then decide 
whether the pleading states a claim for relief Slamblery. villon, 


302 F. Supp. 1250 (So. D. N.Y. 1969); Escalera v. New York City 


Housing Authority, 925 F. 2d. 853 (2nd Cir. 1970). Appellants 
submit that the Amended Complaint alleged the deprivation of a 
right clearly cognizable under the subject matter jurisdiction of 


the District Court. In addition to the aforementioned paragraphs if 


of the Amended Complaint, note: 


"12. Plaintiffs allege that the Promotions Com- 
mittee operated on a purely ad hoc basis 
without any academic objection standards 
to determine promotion or cancellations 

. . -"L Appendix - A6, 3]. 


That the defendants violated plaintiffs' 
substantive due process rights by supplying 
false and inaccurate academic records of the 
plaintiffs to the Promotions Committee and 


«ip. 


that these inaccurate records operated to the 
disadvantage of the plaintiffs by exaggerating 
er ama academic weaknesses." [ Appendix 
A6, 4). 


That the decision to dismiss plaintiffs Cromer 
and Graham from the College of Medicine was 
made in bad faith and in an arbitrary and 
capricious manner." [Appendix A-6, 5]. 


There is no question that appellants, Walter D. Cromer 


and Albert Graham have a right under the Fourteenth Amendment to 


present evidence in support of these allegations. Considerable 

case law supports the requirement of an evidentiary showing in the 
District Court where a complaint alleges that an academic dismissal 
was merely a pretext for arbitrary and capricious state conduct. 
Greenhill v. Bailey, 378 F. Supp. 632 (So. D. Iowa 1974) rev'd on 
other grounds, 519 F. 2d. 5 (8th Cir. 1975), Depperman v. University 
of Kentucky, 371 F. Supp. 73 (E. D. Ky. 1974), Keys v. Sawyer, 353 
F. Supp. 936 (S.D. Tex. 1973), Connelly v. University of Vermont and 
State Agr. Col., 244 F. Supp. 156 (D. Vt. 1965). Under the rationale 
of the Greenhill decisions it is clear the plaintiffs' have alleged 
violations of substantive due process rights. The allegation that 
defendants’ decisions were made arbitrarily, capriciously and in bad 
faith entitles plaintiffs-appellants to a hearing on the issues of 
defendants' "non-academic" motives for dismissing plaintiffs. [ See 
Point II, infra. ] 


In Connelly v. The University of Vermont and Agr. Col., 
at page 161, allegations by the plaintiff that a professor stated 


“Li. 


that he would not give the plaintiff a passing grade in Pediatric 

Obstetrics, regardless of his prior work in the Spring and regard- 
less of the quality of his work, were equivalent to an allegation 

of bad faith, arbitrariness and capriciousness and defeated a 


motion for summary judgment. See also, Brookins v. Bonnell, 


362 F. Supp. 379 (E.D. Pa. 1973): 


"Once a student has been formally admitted 

and satisfactorily completed a full semester 

of classes, justice would seem to require 

that the student be afforded a fair oppor- 
tunity to establish that he has fully met 

the entrance requirements, or if not, that 
there existed counterveiling considerations. 
Such as some fault on the part of the col- 

lege that would preclude dismissal." at p. 384. 


POINT II 


PLAINTIFFS' AMENDED COMPLAINT WAS SUFFICIENT 
- AS A MATTER OF LAW. A MOTION TO DISMISS 

FOR FAILURE TO STATE A CLAIM UPON WHICH 

RELIEF COULD HAVE BEEN GRANTED PURSUANT 

TO 12(b)(6) SHOULD NOT HAVE BEEN GRANTED. 


The essence of a Fed. R. Civ. P. 12(b)(6) motion to 
dismiss is the defendant's contention that the allegations in 
plaintiff's Amended Complain: if true, do not state the deprivation 
of a Constitutionally protected interest that the District Court can 
remedy. When the Fed. R. Civ. P. 12(b)(6) argument is raised, the 
District Court must construe the Amended Complaint in a light most 
favorable to the plaintiff. Jenkins v. McKeithen, 395 U.S. 411, 23 L. 
ed. 2d. 404 (1969). Conley v. Gibson, 355 U.S. 41, 2 L. ed 2d. 80 
(1957) states: 

"A complaint should not be dismissed for 

failure to state a claim, unless it appears 

beyond a doubt that plaintiff can prove 

no set of facts in support of his claim 

which would entitle him to relief." p. 84. 
at p. 85, the court states: 

"The Federal Rules of Civil Procedure do not 

require a claimant to set out, in detail, the 

facts upon which he bases his claim. To 

the contrary, all the Rules require is a 

short and plain statement of the claim that 

will give the defendant fair notice of 


what the plaintiff's claim is and the 
grounds upon which it rests." 


In addition to the Conley v. Gibson "fair notice" limitation, the 


=j2~ 


Amended Complaint should not be dismissed because the allegations 
do not support the legal theory plaintiff intends to pursue. The 
District Court is under a duty to examine the complaint to determine 
if the allegations provide for relief on any possible theory. A 
complaint may not be dismissed on the pleadings because the Court 
doubts plaintiff will prevail in the action. That is a matter which 
must be determined on the basis of proof. 5 Wright and Miller, 
Federal Practice and Procedure - Civil $1357 (1967). 

Plaintiffs alleged that the Promotions Committee operated 


in an arbitrary and capricious manner and in bad faith on a "purely 


ad hoc basis," [Appendix - A6, p. 3, pp. 12] without any objective 


standard and "in fact, applied a purely subjective standard" [Appen- 
dix - AG, p. 4, pp. 14]. Further, plaintiffs claim "that the records 
supplied to the Promotions Committee were inaccurate and operated to 
the disadvantage of the plaintiffs be exaggerating their weaknesses," 
[Appendix - A6, p.4, pp. 15]. Certainly the fair inference to be 
drawn from their allegations is that the scope of the Promotions 
Committee's investigation was clearly accusatory, rather than quasi- 
judicial. More importantly, it must be inferred from this language 
that plaintiffs allege that defendants’ decision to dismiss them from 
medical school was not purely an academic decision. Rather, plain- 
tiffs allege, this was a "bad faith" attempt to use the academic 
decision making process to dismiss them for other reasons. Such 


allegations, if supported by clear and convincing evidence would 


entitle plaintiffs to relief. Consequently, the allegations alone 
assert the denial of substantive due process rights, entitling 
plaintiffs to an evidentiary hearing in the District Court. 

Further, plaintiffs' intellectual standing in the medical 
schocl community is protected by Fourteenth Amendment procedural due 
process if the dismissal was based on the use and possible publication 


of false and exaggerated data. Perry v. Sindermann, 408 U.S. 593, 


33 L. Ed. 2d. 570 (1972), Board of Regents v. Roth, 408 U.S. 564, 


33 L. Ed. 2d. 548 (1972), Greenhill v. Bailey, 519 F. 2d. (8th Cir. 
1975), at page 8: 


"WwW. hold that action by the school in 
denigrating Greenhill's intellectual 
ability, as distinguished from his 
performance, deprived him of a signi- 
ficant interest in liberty." 


The hearing on the issues of substantive due process may 
produce evidence which could further clarify and support the prece- 
dural process claim, Dixon v. Alabama State Board of Education, 294 
FP, 2d, 150, 157 (Sth Cir. 1961): 


"Turning then to the nature of the govern- 
mental power to expel the plaintiffs, it 

must be conceded, as was held by the district 
court, that the power is not unlimited and 
cannot be arbitrarily exercised. Admittedly, 
there must be some reasonable and constitu- 
tional ground for expulsion or the courts 
would have a duty to require reinstatement. 

The possibility of arbitrary action is not 
excluded by the existence of reasonable 
regulations. There may be arbitrary appli- 
cation of the rule to the facts of a particular 
case. Indeed, that result is well nigh inevi- 
table when the Board hears only one side of the 
issue." 


CONC LVS 1.08 


For the reasons shown above, it is respectfully 
submitted that the dismissal of plaintiffs' Amended Complaint 


should be reversed. 


Respectfully submitted, 


BROWN & VOGELMAN, ESQS. 
Attorneys for Plaintiffs- 
Appelj 


G Kr 


RAYMOND A. BROWN 
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EASTERN DISTRICT OF NEW YORK 
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WALTER D, CROMER AND ALBERT GRAHAM ORDER TO SHOW CAUSE 


Plaintiffs, CIVIL ACTION NO. 


- -against- 75 civ 143 


MRS. MAURICE T. MOORE, individually and as 
: CHAIRMAN OF THE BOARD OF TRUSTEES OF THE 

STATE UNIVERSITY OF NEW YORK: C. WESLEY 

MEYTROTT, individually,-and as CHAIRMAN OF 

THE COUNCIL FOR DOWNSTATE MEDICAL CENTER; 

“CALVIN H. PLIMPTON, individually, and as 

PRESIDENT OF DOWNSTATE MEDICAL CENTER: 

LEONARD LASTER, individually, and as VICE- 

PRESIDENT FOR ACADEMIC AND CLINICAL AFFAIRS 

OF DOWNSTATE MEDICAL CENTER and as DEAN OF 

DOWNSTATE-MEDICAL CENTER: JEROME P,. PARNELL, 

individually, and as ASSOCIATE DEAN OF DOWN- 

“STATE MEDICAL CENTER, CHARLES R. GREENS, 

individually, and as ASSISTANT DEAN OF DOWN- Nea 

‘STATE MEDICAL CENTER, | ee 
Defendants. ee eee ae ' 


, Upon: the Fas iguneae complaint of WALTER De ss and ‘ALBERT, GRAHAM, 


ow 
: ‘ Poe ate 


eidted te Lies August, 1975, it ts 


ORDERED that. the defendants or their attorneys ‘shall show cause 
vat the Courthouse ‘located at 225 Cadnay Plaza Eaat, Brooktyn,, ‘New York, 


at 10 o ‘clock in the forenoon on “oe $ g_day of 1975, ad 


and saager ie wean not ba. made and rendered herein: ae 
(a) eranking a prelconsey injunction pursuant to. Federal Rule 
of Ciyi? Procedure Rule 65, ‘commanding defendants, their agents or 
their servants to restore to the rolls of the Downstate Medical Center, 
¢che plaintiffs, WALTER D. CROMER and ALBERT “GRAHAM as regularly 
registered medical students outside the decelerated program and to _ 
permit them to register in the courses of the appropriate regular 


academic sequence for September 1975 at Downstate Medical Center and 


to attend Downstate Medical Center pending the hearing and determination 
A-i 
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of this oka. aad to cease their policy, practice sis custom of apply- | 
ing separate and discriminatory academic criteria to black students 
at Downstate Medical Pantie. 

(b) Setting a bond at the penal sum of ___ for the issuance 
of said injunction, and: | ; | a 

(co) Such other and further relief as this Court deems just and 
proper: under. the circunstances, and it is 

“ORDERED that pending the hearing and determination of this motion, 
‘LET ‘temporary, Festraining order issue commanding the defendants, their 
agents; on sexvants to restore plaintiffs to the rolis of Downstate 
Medical center, td permit plaintiffs to register for their September 


1975 courses Gatehies ) eterat and to permit plaintiffs 


en Rat 
m 


‘to: attend thesia ‘coursee.. ‘The temporary restraining order is being 
“issued to: "prevent irréparable harm to the plaintiffs herein due to 
ences having ‘the ‘continuity. of their medical studies interrupted 
through theif ‘contiaued hivueriat from classes which has been caused 
by the defendants! violation of plaintiffs’ constitutional and 
“statutory rights, arid it is 


FURTHER ORDERED that service of a copy of this order, egerney 


i which the orga for which it is based, e made on or betars the 
a day of Sepiom 1975, and such service shall be deemed good 


service. 


DATED: BROOKLYN, NEW YORK 


Av; a (a7 5 , 1975 
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"WALTER D. CROMER and ALBERT GAAdAdA, 
Plaintifts, 75-C-1418 
Vv. 


MEMORANDUM 
MRS. MAURICE T. MOORE, individually and ORDER 


anc as Chaixsman of the Board of a one 
| Trustees of the State University of NOY 5 7875 
|Wew York, et al., 


Defendants. 


OSTANTINO, D.Jd. 
Plaintiffs are two black students at Downstate 
Medical Center School of Medicine (DMC) who allege that 
their registrations were cancelled as a result of racial 
discrimination. Plaintiff Walter Cromer entered DMC in 


| September 1973. He failed the three courses he took in his 


| caret semester, at which point he was placed in the 


Lae: celerated program. The decelerated program (now dis-— 


| cont ted was a part-time a designed to lessen the 
i 
ae aes for failing students. School authorities 


| characterize it as an attempt to "salvage their future in 


H 
I medical school. Plaintiffs characterize it as "the conduit 


' 
' 


| through which most bleck students .. . [were] shunted from 
i 
; 
hI 
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the rolls." Among the more important features of the 
decelerated program was a one-to-one tutorial program in 


two of the first semester courses. Examinations were given 


in these two courses in June, and students who passed those 


examinations were permitted to re-take the remaining first 


oe aereeroneen sememenenenecaninrs + ote 
Ss 


ponte 


semester courses and proceed with the courses normally taken 


during the second semester. 


Mr. Cromer indicated that he did not wish to 


enter the decelerated program, but was told that his only 


wee senig-<eins Sth seam ee aaNet tt tC CLL LOL LLL LES OES ES OS CLOT, 


alternatives were to enter the program or leave school. 


His request for a leave of absence was denied. 


In the decelerated program, Cromer failed Histology, 
received an incomplete in Biochemistry, and passed 
Environmental Medicine. heencins of personal problems Cromer 
was allowed to repeat all the courses of the first year in 
the academic year 1974-75. He failed to take the final 
examinations in Gross Anatomy, Biochemistry, Histology and 


Neuroscience and thus received incomplete in all those 


a-<ceseenn~esns-sereoreenemmcasitpemersaasiamma amit ttetinttn tte eee A ee tC Ce TEC a eee A 
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courses. In June of 1975, the Promotions Committee gave 
Cromer an opportunity to make up his incompletes. The 


first make-up exam was in Neuroscience, which he failed. 
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i Thereupon Cromer's registration was cancelled. ce ' 
: 


Plaintiff Albert Graham entered DMC in 1972. In 
his first semester he failed at least two courses and 
was therefore placed in the decelerated program. He 
successfully passed Histology and Biochemistry that semester,} 
and in the academic year 1973-74 passed Gross Anatomy, had 
an incomplete in Neuroscience, failed Physiolcgy, and in 


June failed the make-up exam in Neuroscience after his 


<email ee mt 
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request for a 2 day postponement was denied. In the summer 
he was eceuaniaid in Neuroscience and again failed. 
Although in August 1974 his registration was cancelled, 
after appeal to the Dean he was reinstated upon certain 
conditions. He was given the opportunity to make up 
Neuroscience and Physiology. He failed both and in June 


1975, his registration was cancelled. 


Plaintiffs claim that at various stayes they were 
denied the same opportunities that white students were 
afforded. They allege among other things that leaves of 
absence for white students were more freely granted and 
that harsher and less flexible grading procedures were utilized 
for black than for white students. Furthermore, plaintiffs | 


FPI—SS—3-17-T2—252.5—9153 ' 
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claim that the decelerated program did not assist black 
students, but rather that it served as a means for dropping 
black students from DMC. It is plaintiffs’ contention 
that “only one token white student has been placed by 

the Promotions Committee in the Decelerated Program in 
spite of the fact that many white students have had similar 


- ox identical problems to the plaintiffs at bar." 


On August 29, 1975 plaintifés' application for 
a temporary restraining order (requiring that they be 
allowed to register and to attend courses at DMC) was signed 
by Judge Bramwell in his capacity as Miscellaneous Judge. 
Plaintiffs are now before this court seeking a preliminary 


injunction which would embody the same elements as the TRO. 


injunction, and further seek an order dismissing the 
|| complaint for lack of subject matter jurisdiction, and 


failure to state a claim. 
- Jurisdiction 


Plaintiffs invoke the jurisdiction of this court 


‘ 
{ 

| 
Defendants oppose the application for a preliminary 
| 
“i wee | 
pursuant to 28 U.S.C. § 136%. Defendants have moved for a i 
| 

' 

$ 


| 
| dismissal under Rule 12(b) (1), Fed.R.Civ.P. for lack of 


; 
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subject matter jurisdiction, but areeen’ no arguments on 


this ground. 28-U.&.¢..§ 1343 (3) provides: 


The district courts shall have original 
jurisdiction of any civil action authorized 
by law to be commenced by any person: 


(3) To redress the deprivation, under 
color of any State law, statute, ordinance, 
regulation, custom or usage, of any richt, 
privilege or immunity secured by the Con- 
stitution of the United States or by any 
Act of Congress providing for equal rights 
of citizens or of all persons within the 
jurisdiction of the United States. 


if the actions of the college rise to the level of state 
action, Powe v. Miles, 407 F.2d 73 (2d Cir. 1968) but lacks 
jurdediceion if sufficient evidence of state action is not 
presented. Grafton v. Brooklyn Deu Schedd, 478 F.2d 1137 


(2d Cir. 1973) ; compare Coleman Vv. Wagner College, 429 F.2d 


1120 (20 Cix. 1970), 


4 
| 
| 
| 
This court has jurisdiction, under this section, 


Defendants have not controverted the jurisdictional! | 
facts pleaded in the sid et Therefore, the court must 


assume the truth of those assertions for purposes of this 


motion. In paragraph 28 of the complaint, plaintiffs allege 


that the defendants are "administrators of an institution © 


FPI~S3—3-17-72—J0M-—-0153 


moor oo Se te <a oe eel 


ee em ee a eo a cm me See nN en emaineanamemnenieatetiaemetiemmmmmmendiomaman 


(DMC) which is part of the government of the State of New 


vork." ‘Furthermore the first defendent is named both 7 


individually and in her capacity as Chairman of the Board oe 


Trustees of the State University of New York. These are 
sufficient allegations of state action, See Burton v. 
Wilmington Parking Authority, 365 U.S. 715 (1961). When 
an individual acts pursuant to authority derived from the _ 
state, his action rises to the level of state ‘action. 


Griffin v. Maryland, 378 u.S. 130, 135 (1964). 


It has been suggested that the particularly 
offensive nature of racial discrimination may allow the 
judiciary to find state action, when the state's involvement 
would not be sufficient to constitute state action if other 
rights were involved. Jackson v. Statler Foundation, 496 
F.2d 623, 628 (2a Cir. 1974), cert. denied 
Grafton v. Brooklyn Law School, at 1142. 

: In any event this court has jurisdiction cf 
this cause of action under 28 U.S.C. § mis ae 42 U.8.¢. 
§ son gene Ne the relationship between plaintiffs out : 
defendants is essentially contractual. See McGary v.. Runyon, 


515 F.2d 1082 (4th Cir. 1975) (decided en banc). 
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The uncontroverted jurisdictional allegations 
of the complaint are sufficient to meet the threshold 
requirements for a finding of jurisdiction; therefore the 
motion to dismiss for Lack of subject matter jpriediction 


is denied. See United States v. Guest, 383 U.S. 745, 756 


(1966) . 


- 


Do pleadings state a claim upon 
which relief can be based? 


| 

| 

Defendants also move for a dismissal of the | 

complaint for failure to "state a cause of action." Although. 
no seed fie rule is named, the motion clearly is intended 
to be a 12(b) (6) motion to dismiss for failure to state a 


stein wen which relief can be granted. 


Defendants have submitted an affidavit in support 
ot their motion, which, if this court were to refer to it, 
would require consideration of the motion procedurally as 


one: for summary judgment as provided for in Rule 56. Among 


its other requirements, Rule 56 mandates at least 10 days 


notice to the other party. Defendants did not meet this 
notice requirement. This court, however, is not required to 


examine or rely on the affidavit submitted by defendants in 
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support of thuir motion. The court may choose not to utilize 
' 

the affidavit for purposes of a 12(b) (6) motion, in which | 

case the issue of wnether a claim for relief has been stated 


shall be determined on the basis of the pleadings alone, 


and the 10 day notice requirement in Fed.R.Civ.P. 56 is not E 
' 


mandated. See 2A J. Moore, Federal Practice i 12.09 at aay 
(2a ed. 1975). After consideration of the two alternatives 
this court shall ignore the affidavit and treat the motion 
asa 12 (b) (6) motion, rather than treating it asa motion 
‘for summary judgment and dismissing for lack of adequate 


notice. 


Plaintiffs have alleged causes of action under the 
14th Amendment of the consi iraeton. and under 42 U.S.C. 
§§ 1981, 1983 and 2000-d. Since no allegation of federal 
funding appears in the nie link, the complaint fails to — 
state a bonee ot action under 42 U.S.C. § 2000-d. The 
complaint does, however, state a cause of action under 42 
U.S.C. §§ 1981, 1983 and the 14th Amendment to the Con- 


stitution. 


A civil rights complaint should not be dismissed 


“unless it appears to a certainty that plaintiffs are 


eens ate tata insects: + an ee 
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entitled to no relief under any state of facts which could 
be proved in support of their claims." Escalera v. New York 
City Housing Authority, 425 F.2d 853, 857 (2d Cir. 1970), 

| cert. denied, 400 U.S. 853 (1970). It is well settled that , 
courts will generally not inter fere in the in*ernal affairs 
of a college or university; the school and its facultv are 
far more qualified to —— ee standards and to 


evaluate the academic progress made by students. However, i 


Bae ~ - eee 


the plaintiff can prove the faculty's evaluation was 
arbitrary, capricious or motivated by racial prejudice the 
court can intervene. Connelly v. Universite of . Vermont, 244 
F. Supp. 156 (D. Vt. 1965); Brookins v. Bonnell, 362 F. Supp. 


379 (E.D. Pa. 1973). 


In the inekawe ee plaintiffs have slieced that 
the procedures adopted by DMC were "racist." Specifically, 
plaintiffs charge that the decelerated program was a "condui 
through which most black students... [were] shunted from 
the rolls," that leaves of absence were "routine yg granted 
to white students, but arbitrarily denied to lacks, that 
white students had two opportunities to take a make-up exam 
while black students had only one opportunity to do so, 
that black students received failing grades while white 
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students with the same test scores received passin rades 
a g g tf 


and that in general "defendants administer[ed] a program 
which openly dieoriwiees against the plaintiffs by 
applying stricter academic and procedural standards to 
blacks than to whites similarly situated." These allega- 
tions, if proven, would constitute racial discrimination o£ 


an arbitrary and capricious nature so as to deprive the 


plaintiffs of equal protection of the law. 


Since this action is still. at the pleading stage, 
for purposes of a 12(b) (6) motion we accept as true all of 


the allegations in plaintiffs' complaint. Escalera v. 

New York City Housing Authority, 425 F.2d at 857. Because 
enough facts are alleged to constitute . violation of the 
spo licahls seecekes, the motion to dismiss for failure to 


state a claim is denied. 


Preliminary Injunction 


— +7 ee rt re a ne re ee a ee re me ne ce er me ee eee 


Normally, a hearing is appropriate for deter- 


-™mination of the factual issues underlying a request for a 


| 


preliminary injunction. Since the parties were not prepared 
for a factual hearing, however, this court may nevertheless 


determine whether the temporary restraining order should be 


— 
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emery Teer ox dissolved pending such hearing. Granny Goose 
Foods Inc. v Brotherhood of Teamsters, 415 U.S. 423, 441 
(1974). The United States Court of Appeals for the Second 
Circuit has adopted a dual test for Geterminin whether a 
preliminary injunction is proper: (1) clear likelihood of 
success on the law and the facts then avail lable and possible 
irreparable injury, or (2) sufficiently seridus questions 

on the merits making them fair ground for litigation and 

a balance of the equities tipping decidedly in favor of 
preliminary relief. Columbia Pictures Industries v. 
American Brosdapatiog Companies, 501 F. 2a 894 (2a Cir. 1974) 
These criteria are equally ere to Eeeerery weuhretit g 
order determinations. See Gerber v. Seamans, 332 Fr. Supp. 
1187 (S.D.N.¥. 1971). 

Although no reliance was placed on defendants'* 
affidavits in dewidins the 12 (b) (6) mOESAR, it is appropriate 
to utilize those affidavits in determining whether the 
temporary restraining order should be continued . The neeon 
for a preliminary injunction was brought on by plaintiffs; 
defendants‘ affidavits were submitted in opposition to that 


motion. Therefore, igelaaaahene of the affidavits for 


injunctive relief purposes presents none of the notice 


| 
| 


| 


a asdeeaniuaieun which were present in the 12(b) (6) motion. 


Proof of racial discrimination in an academic 
setting is made difficult by the fact that each student 
must be considered as an individual - students with two 
failures should perhaps be treated differently than students 
with three failures; students with lower feilion grades ney 
perhaps be treated differently than those with higher 
failing grades. _ Moreover. the fact that two students, 
ostensibly with the same. record, are treated differently 
may very well be a result of differing evaluation of the 
students' potentials rather than racial PEE nM 
Each student's Eregrete must be evaluated in terms of his | 
background, and the Judgment of the school will normaly be 
ee on these matters. The stngent bears the burden 
of showing that his dismissal | was for reasons other _— 
academic failure, Connelly v. University of Vermont, 244 

¥. SUED. at 160, and “only the most compelling evidence 

of arbitrary or capricious. conduct would warrant our inter- 
ference with the performance evaluation invaiden) of a 
dismissed student made by his teachers." Greenhill v: Bailey 


519 F.2d 5, 10 (8th Cir. 1975). 


| 
| 
| 
| 
| 
| 
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There can be no question that plaintiffs’ 
performances in medical school were dismal at best. More- 
over, the allegations of racial discrimination are | 
effectively disputed by the affidavit of Dr. Jerome Parnell, | 
Associate Dean of the medical school. Dr. Parnell states : 
that the decelerated program was an attempt to “salvage? 
rather than to destroy, the medical careers of failing 
students. His affidavit points out that all failing 


a 


students were placed in the program without kegene to 
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color, that no make-up exams for first-term failing students 
were given in January, that ‘ieee ot absence were never 
given because of poor academic progress, and that tests 
were graded by computer, thus insuring that no student, 
either blak or white, could pass a test with a lower grade 
than the established passing grade. 

In an affidavit based on examination of the 
records of Downstate Medical School, the Assistant Attorney 
General of New York has attested to the fact that only 
four of twenty bincks ware decelerated in 1972-1973 and 
four of thirteen blacks were placed in the ioc 


program in 1973-1974. The affidavit clearly disputes 


s 
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plaintiffs' charge that the decelerated program was “the 
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conduit through which most black students ... [were] 
shunted from the rolls." In view of the foregoing, this 


court must conclude on both the law and the facts that 


ee 6 ranean wens Leen soee tem mer ge: seman: 


plaintiffs have failed to show clear likelihood of success. 


Furthermore, if the temporary restraining avdne 
is diaacived, plaintiffs will not suffer irreparable 
inauey. At worst, they will be subjected to a short delay 
in their studies. Ang attempt to characterize such a delay 
as irreparably injurious is ili iakinn: especially 
in view of plaintiffs’ repented efforts in the past a 


obtain leaves of absence from their studies. 


The court cannot agree that the conclusory 
allegations in plaintiffs' complaint, when compared with 
the atvigavive ot Dr. parnedi and the Assistant Attorney 
General, raise sufficiently serious questions on the merits 
to make them fair ground for litigation. Nor do the 


equities tip dedidedly in plaintiffs’ favor. DMC is 


- gimilar to other medical schools in that its facilities are. 


extremely limited, and are utilized to capacity. It would 
be injurious at this time to the school to require it to 


maintain on its rolls two students who have done as poorly 


carro tatas ae ci 
mom 
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as have the plaintiffs, especially when the conclusory al-— 
legations of the cenit tnt are disputed by hetectiunl? 
affidavit. The only injury plaintiffs will suffer if the 
temporary restraining order is dissolved, should they 
eventually succeed on the merits, or in their application 
for a preliminary injunction, is a short delay in their 
ones If, however, the temporary restraining order is 
continued, but plaintiffs do not succeed on the merits or 
in their application for a preliminary injunction (a 
result which appears at least as likely as not) they will 
suffer damage as a result of the extra pute ee of time 
and money pursuing a course of studies which would then be 
closed to them. Thus, the balance of the hardships does 


not tip decidedly in plaintiffs' favor. See Gulf & Western 


Feedba A cm none 


Industries Inc. v. Great Atlantic & Pacific Tea Co., 476 


F.2d 687, 692 (2d Cir. 1973). 


Plaintiffs in their brief admit that 


When the new physician takes the 
Hippocratic Oath, he places upon his 
shoulders a mantle of awesome respons- 
ibility. Charged with the burden of 
preserving life, the physician should 
be a person of great intelligence, 


probity, decisiveness, and compassion. 


—. 
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The work of the physician must not be 
entrusted to the mediocre or ordinary, 
but to the best and brightest in the 
community, and the physician's training 
must be totally challenging and thorough. 
No poorly trained or ordinary person 
shoulda ever receive legal sanction to 
use the scalpel, for the loss of faith 
engendered by malpractice not only harms 
physicians, .but weakens the trust of the 
people in their healers. A medical 
school must, of course, maintain the 
highest standards. Any adulteration 

of performance requirements would 
eventually cheapen the profession of 
medicine by reducing the value of the 
physician to society. 


ee a eee ee ee 


Courts must exercise great caution in interfering 


with a medical school in its evaluation of the competence 
of students. Based on the record before it, this court 


- eannot continue a temporary restraining order which requires 


plaintiffs' reinstatement; accordingly, the restraining order 


~ 
pes 


is dissolved. Defendants' 12(b) (6) motion is granted in 


part and denied in part without prejudice to resubmit such 


motion along with supporting affidavits upon proper notice. 


Plaintiffs are given leave to amend their complaint. Both 
‘parties are directed to call my chambers for the purpose of 


scheduling a consolidated trial and hearing on the factual 


issues underlying plaintiffs’ complaint 


: Whee La ce 


A SN Oe 


oak aa aaa: 


FOOTNOTES 


29 U.S JC..§) 13434) provides: 


any civil action authorized by law to be commenced by any 


| 
{ 
: 
} 
The district courts shall have original jurisdiction of | 
person: | 

| 


(4) To recover damages or to secure equitable or other 
xelief under any Act of Congress providing for the protection 
of civil rights, including the right to vote. 


42'U.8.C...§ 1981 provides: 


All persons within the jurisdiction of the United States 
shall have the same right in every State and Territory to 
make and enforce contracts, to sue, be parties, give: 
evidence, and to the full and equal benefit of all laws 
and proceedings for the security of persons and property as 
is enjoyed by white citizens, and shall be subject to like 
punishment, pains, penalties, taxes, licenses, and exactions 


| 3/ 


It is appropriate to note at this point that even if the 
plaintiffs do eventually succeed in proving racial 
discrimination this court's power to order their reinstate- 
ment is open to question. Compare Connelly v. University 
of Vermont, supra at 161 (in a due process setting, only 
remedy would be to order that the university give plaintiff 
a fair and impartial hearing on his dismissal order) with 
Greenhill v. Bailey, supra (reinstatement could be ordered). 
It is not necessary to decide at this time which course of 
action would be more appropriate in an equal protection 
setting. 


| 
| 
' 
| 
of every kind, and to no other. 
| 
j 
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EASTERN DISTRICT OP NEW YORK 


WALTER D. CROMER and ALBERT GRAHAM, 


Piaintifes, 
NOTICE OF MOTION 
-against- : 9 DigMiss 
AMENDED CC COMPLAINT 
MRS. MAURICE T. MOORE, individually and 
as CHAIRMAN OF Lda BOARD OF TRUSTEES OF 
THE STATE UNIVERSITY OF NEW YORK, b 75 Civ. 


Defendants. 


PLEASE TAXE NOTICES that upon the annexed affidavit 
cf A. SETH GREENWALD, sworn to April 19,°1976 and all the 
prior proceedings the undersigned will move this Court, 2nd 


floor, 225 Cadman Plaza East, Brooklyn, New York on the 


3rd day of May, 1976 at 10:00 A.M. or as soon thereafter as 


counsel may be heard for an order dismissing the amended 
complaint pursuant to F.R.C. Proc. 12 (b) (1) and (6) and for 
failure to state a cause of vw and lack of subject matter 
jurisdiction and for such other and further relief as may be 


just and proper. 


Dated: New York, New York 
Q April 19, 1976. 


Yours, ete., 


LOUIS J. LEPKOWITZ oe 
Attorney General of the 
State of New York 


Attorney for Defendants 


By: 


’ AL SETH GREENWALD 
Assistant Attorney General 
Office and P.O. Address 
Two World Trade Center 
New York, New York 10047 
Tel: 488-3396 


| TO: GREENE AND ALTER 
Attorney _ for Plaintiffs 
32 Court Street 


UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 


WALTER D. CROMER and ALBERT GRAHAM, 


Plaintiffs, 


~against- 

| BFF LOAVIT IN 
| MRS. MAURICE T. MOORE, individually and : SUPFORE 
| as CHAIRMAN OF THE BOARD OF TRUSTEES OF 

| THE STATE UNIVERSITY OF NEW YORK, : 78 Civ. 1418 
| et al., 


Defendants. 
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STATE OF NEW YORK )}) 
SS.: 


COUNTY OF NEW YORK ) 


A. SETH GREENWALD, being duly sworn, deposes and 


I am an Assistant Attorney General in the office of 


LOUIS J. LEFKOWITZ, Attorney General of the State of New York, 


attorney for defendants and make this affidavit in support of 


the motion to dismiss the amended complaint. 


Initially this Court by memorandum and order 


(November 5, 1975) denied defendants ' motion to dismiss. 


This was based on the premise that if the cancellation of 


plaintiffs student registration was in bad faith or racially 


; motivated, the courts would intervene, but not to substitute 


its views as to academic standards for the university. cf. 


Connelly v. University of Vermont, 244 F. Supp. 156, 161 (nD. 
Vt. 1965). However, by the amended complaint the plaintiffs 


have abandoned any claim of racial discrimination. 


npears to present a clain 
and procedural due process. To 
this extent it appears to he based on the decision of the 
Eighth Circuit in sreanhill Dailey, S19 ¥. 24 5, 10 (@th 
Cif. 1975}. h ji he 2aASON: is submitted that 
the conpvlaint ins ficient as a matter of lav and should te 


@Aismissed. 


To put the acacemic reauirements of the Downstate 


Medical School in prover ver: ive, below is quoted the 
"Academic Pegulations* (and 728; Requirements) of 
the School as contained at he 1973-74 Bulletin 


{a relevant time period): 


"Student Evaluation 


It is a responsibility of the Faculty and 
aGministration of the Colleae of “edicine 
to examine and evaluate students in order 
to graduate qualified, competent phvsicians. 
Examination and evaluation procedures are 
Gesigned to be educationally heneficial 
to the student by making him aware of his 
Strengths and weaknesses and by enabling 
the faculty to evaluate their teaching 
and the curriculum. 


The final evaluation of a student's t 
formance is reported as satisfactory, 
unsatisfactory, or, where academic 
performance is outstanding, as honors. 
An evaluation of incomplete is revorted 
for stucents who for special reasons are 
unable to complete required seaments of 
the course in the time allotted. 


"Scholastic Status and Prorotion 
- : 


Promotion from one class to another is 
contingent upon the satisfactory conm- 
pletion of all the required work of each 
year.* : 

It is the duty of a faculty committee 
reprasenting all the departments involved 
in the student's “instruction during a 
particular academic year to review the 
status of each student periodically and 
to make recommendations to the faculty 
concerning promotion, removal of academic 
deficiencies, or cancellation of registration.” 


*Piaintiffs, amended complaint, 4 "12", fails to cite this 
ion, before reciting the folleving paragraph. 


co 


sly satisfactory completion of each year's work is 
The standard is clear. 


| 
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Furthermore the requirement that promotion depends — 


| on satisfactory completion of the prior year's works, 


| M.D. program at Downstate. As stated in the 1973-74 Bulletin 


! 
| 
especially as to the first year, is grounded firmly in the | 


(when Cromer started and Graham was in school), p. 32 (in part) : 


"At Downstate, it is recognized that 
the curriculum must be dynamic and 
subject to modifications to include 
advances of knowledge and to suit the 
changing needs of society. It is also 
recognzied that medicine must have a 
firm scientific base upon which a 
humanistic practice can be built. 
Towards these ends, the curriculum at 
Downstate, like that at many American 
medical schools, has been under in- 
tensive review within recent years, 
and substantive revisions have been 
introduced within the past year. At 
present, the curriculum is 36 months 
long, distributed over a four-year 
period. The primary objective of 
the courses of instruction offered 
during the first year is a thorough 
understanding of human biology. 
During the second year, disease 
processes that alter normal human 
biology are introduced in the early 
part of the year, and clinical skills 
in the latter part. The third year 
is spent entirely in clinical clerk- 
ships, and the fourth year is 
elective, allowing students pursue 
in depth their chosen areas of 
interest in medicine. 


"The traditional courses offered during 
the first two years have been modified 
to achieve temporal correlation of the 
subject material in different courses. 
In addition, in some areas where an 
interdisciplinary approach is particu- 
larly suitable, new courses, taught by 
faculty from several different depart-— 
ments, have been organized. During his 
or her preparation in the scientific basis 
of medicine, the student is also intro- 
‘duced to some human aspects J% medical _ 
care. An wnusual feature of the curri- 
culum at Downstate is that clinical 
correlation is rigorous when the student 
is properly prepared for a thorough 
appreciation of disease states and human 
illnesses. Clinical correlation dis- 
cussions are included in courses in the 
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basic sciences during the first two 
years, but a unique approach, to be 
instituted in the 1973-74 ucademic 
year, is the introduction of a 
six-week course called Pathophysio- 
logy Correlation Sequences at the 
end of the second year. During 
these sequences, the scientific 
basis of medicine is reinforced 

and amplified within a generally 
Clinical context. These correlation 
sequences also serve as an intro- 
duction to clinical clerkships in 
the third year. Such a curriculum 
embodies the best features of 
traditional preparation in the basic 
scientific disciplines and the more 
modern approach to integration of a 
vast amount of information in a 
Clinically relevant framework." 


iy 
1 


Plaintiffs’ contention that they could not be 


program. 


It is submitted that the standards are clear and 


jreasonable. In the accompanving memorandum of law it will 

| 

C shown that plaintiffs have no property right in continued 
H 


enrollment and, even if they have such “~ right, they were 


| 
lprovided with all possible or necessary due process. 


In the later regard, it should be emphasized, and 


t cannot be controverted, that plaintiffs néver demanded any 


earing, or were given same, when requested. 


Thus plaintiff Cromer did appeal his cancellation of 
registration by the Promotions Committee (the members of which 
are not defendants) and met with defendants Greene and Laster 
On July 25 and 31, 1975. Mr. Cromer presented his case and was 


iven the rationale for cancellation which was upheld. He was. 


informed of his right to appeal to the President, defendant 


‘i Plimpton. See original complaint, paragraph "33". 
Similarly plaintiff Graham followed this procedure 


in the summer of 1974 when he was allowed to continue in 


school for another year by the Dean. If this procedure was 


not followed in 1975, it was not because Graham was Unaware 


| 
| of his right to appeal and a hearing. See Original complaint, 


paragraph "38",# 


RRR EREEEEEEEET EEE 


WHEREFORE, your deponent respectfully requests the 


| Complaint be dismissed. 


A. SETH GREENWALD 


} Sworn to before me this 
_ 19th day of April, 1976 


|: Xssistane Attorney General 
o | of the State of New York 


| *These appeals were personal and not necessarily in 
writing. 


UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 


WALTER D. CROMER and ALBERT GRAHAM, 
Plaintiffs, 
ORDER OF DISMISSAL 
~against- 
: 75 Civ. 1418 
MRS. MAURICE T. MOORE, individually and 


as CHAIRMAN OF THE BOARD OF TRUSTEES 
OF THE STATE UNIVERSITY OF NEW YORK, 


Defendants. 


Plaintiffs having filed an amended complaint in this 
action, and defendants having moved to dismiss the amended 
complaint, by notice of motion dated April 19, 1976, and all 


sides having been heard, 
IT is, on this 10th day of May, 1976 


ORDERED, that this action is hereby dismissed with 


prejudice and without costs. 


Dated: Brooklyn, New York 
May 10, 1976 


HON. MARK A. COSTANTINO 
United States District Judge 


SO ASR EREAEE IS AEN TLE ROPER RO BARLAREE MEOH SERRE EIEIO ORIN OS NERO RE ES OREN Eo 


UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 


SROMER AND ALBERT GRAHAM CIVIL ACTION NO. 
Plaintiffs, 
~against- 
MRS. MAURICE T. MOORE, et al., 


Defendants. 


COMPLAINT 
af 

Jurisdiction of this Court is invoked pursuant to 28 U.S.C. Secs. 1343. 
This is an action in equity authorized by 42 U.S.C. Secs. 1983, ete, Sey. 
The rights, privileges and immunities sought to be secured in this 
action are guaranteed by the due process and equal protection clauses 
of the Fourteenth Amendment to the Corstitution of the United States 
and by 42 U.S.C. Secs. 1981, 2000-d. 


EL 


This is a proceeding for a preliminary and permanent injunction 


enjoining defendants from continuing to apply separate and 
discriminatory academic criteria. to black students at Downstate - 
Medical Center and to restore plaintiffs to the rolls of Downstate 
aoe toas Center as eeuilae. eeadeete outside the decelerated program 
and subject to removal or retention by the same academic criteria 
as white students. 
Tit 
STATEMENT OF FACTS 


Plaintiffs Walter D. Cromer and Albert Graham are black men 
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resident in this Judicial District: who were formerly registered 
2s students at Downstate Medical Center (hereafter referred to 


dropped 
as DMC),,allegedly for academic reasons. Plaintiff Walter D. Cromer's 


egistration was cancelled in June, 1975. Plaintiff Albert Graham's 
registration was cancelled in June, 1975. 

2. Plaintiffs alleges that the defendants, who are officials of 

the Downstate Medical Center and/or of the State University of 

New York have adopted racist academic and procedural standards 

for determining the progress of medical students at DMC, and have 
applied these wrongful standards in violation of the plaintiffs’ 
constitutional and statutory riyhts. 

3. The specific racist academic and procedural standards which 
violated the constitutional and statutory rights of the plaintiffs 


concern the PROMOTIONS COMMITTEE and the DECELERATED PROGRAM of DMC. 


4, Although the Bulletin of DMC for 1975-1976 makes no actual 


nention of a decelerated program or a Promotions Committee, the 


Bulletin, on page 21, apparently states the nucleus of the committee: 
"It is the duty of a Caculty committee representing 
all the departments involved in the student's instruc- 
tion during a particular academic year to review the 
Status of each student periodically and. to make 
recommendations to the faculty concerning promotion, 
removal of academic deficiencies, cancellation of 
registration.” 

5. The Promotions Committee meets at the end of the academic year 

and decides on the academic futures of students with failing grades 

still outstanding on their records. 

6. Defendants supervise, and/or are members of the Promotions 

Committee and/or meet with the Promotions Committee and/or select 


its members and/or are voting members of the Promotions Committee. 


7. The Promotions Committee has, since January, 1973, placed 


selected students with academic problems in a special program 


the Decelerated Program. 
was 
ecelerated Program £S allegedl, art-time program of 


sudies designed to lessen 1 urse load for the 
academically-troubled student, h his time at DMC, and 
thereby help the studant to have opportunity to complete sa 


atiSfactory preparation for 2zedical profession. 
Uses 
9. The Decelerated Program «8, in fact, anf ad ad hoc creation of 


the defendants' Promotions Committee which word to prevent the 


student from bein ng graduated from DMC. 
10. The criteria for placing a student in the Decelerated Program 


and the criteria for returning a student from that program to a 
was 

regular course of studs aes not publicized at DMC and the methods 

of decision applied by the Promotions Committee in such cases are 


secret, 


uxtS 


ll. The Decelerated Programs, in fact, the program into which 


* 


most black students, including the plainfiffs at bar, have been 


Was 
shunted and it <8 the conduit through which most black s€tdents 


oes deensed from the rolls of DMC. The illegal academic strictures 
nd the psychological pressure brought to bear on the plaintiffs 

at bar in the Decelerated Program wee directly responsible for 
their being dropped from the rolls. 


: Was ‘ 
12. Only one token white student has—seen placed by the Promotions 


tee in the Decelerated Program in spite of the fact that 


many white students have had similar or identical problems to the - 0 


plaintiffs at bar. pg OP aed “Thc while sty Qoat rede 


13. In dealing with white students who have or have had similar 


academic problems to the plaintiffs, the Promotions Committee 
rant & 
routinely leaves to white students so they may solve their problems 


and return to DMC as regularly registered students outside the 


a CRIN Pt ae 


The Promotions Committee routinely refuses academic leaves to 

2ck students who have academic problems and gives them no alternative 
excaoc entry into the decderated program . 
15. The Promotions Committee does not routinely require white students 

Ca 2 To 

‘ i ak! Salis J. ‘ : ee a 
in academic ditficulties to sten stipulations in which they egree Gccep 
that a single failing grade in the future means immediate expulsion 


from DMC. aA 


sphraa Mi 
or 
16. White students may fail a course twice before having their 


resistration cancelled. 


( 17) The Promotions Committee permits white students who take 


incompletes by missing a final examination to take a makeup examination 
within a few days. 

: Bid . 
18. The Promotions Committee dees not permit black students in the 
decelerated program who take incompletes to take makeup examinations 
within a few days. 
19. Both black and white students may take make up -examinations at the 
end of the academic year to remove anyv.autstanding failures and 
incoapletes from their records. 
20. Consequently, black students in the decelerated program who have 
a failure or an incomplete have only one opportunity to take a make 
uD ca aeeaee. White students have two opportunities. 
21, In addition, whites who fail the regular make up tests in 


the winter or spring get another chance to pass in June. A black 


decelerated student who fails the single make up exam in June will 


( 
decelerated program face the possible cancellation of their registration 
by the Promotions Committee for outstanding failures. 

23. Since the Promotions Committee gives white students two chances 

to pass examinations and biack decelerated students only one chance, 

the pressures, both academic and psychological, are enormous. Since 

they are not permitted to take an immediate make up, black students 

may be forced to study for several extra final examinations at the 

end of the academic year. Instead of decreasing the academic and 
psychological pressure on minority students, the decelerated program 

is a negative element which autos blacks out of DMC. 

4, Blacks segregated into the decelerated program are regarded with 


disdain by most regular students and by most faculty. They are subject 


‘to classroom humor, pity, and other indignities. Even their’ pictures 


in the class yearbook appear on 4 special page separate from the 


regular students, 

95. Most of the examinations have two parts: practical and written. Each 
part is worth fifty percent of the total grade. If a student does 
exceptionally well on one part but his total score is failing, 
the sculent may pass. Black students with high scores on one part 
and low scores on another part consistently receive faiiing grades 
while whites who are identically situated routinely pass courses. 
26. The defendants administer a program which openly discriminated 
against the plaintiffs at bar by applying stricter academic and 
procedural standards to blacks than to whites similarly situated. 
The defendants administer a program which created an intense 
psychological pressure upon the plaintiffs, an academic sword of 


Damocles which white students at DMC do not face. . 


( ( 

27, The actual effect of the decelerated program is not to assist 
brack students in coping with the severe demands of medical studies. 
On the contrary, entry into the program is advance notice of the 
student's impending cancellation of registration. 

The defendants, administrators of an institution which is part 

£ the government of the State of New York, have, under color of law, 

denied the plaintiffs at bar the right to equal protection under law 
which is guaranteed to them by the Constitution of the United States. 
29. Plaintiff CROMER, who entered DMC in September, 1973, was placed 

he decelerated program in January, 1974 due to poor academic 
clad eat CROMER, who supports four children and is now thirty-eight 


years old, requestea that defendant PARNSLL grant him a leave of 


cbsence so he could solve his family problems, CROMER indicated that 


he did = wish to enter the decelera.ci program, Defendant PARNELL 

responded that CROMER had no alternative but to begin the decelerated 

program or leave the school. Whites in identical situations received 

leaves at the suggestion of defendant PARNELL and were not forced into 

the decelerated program. LO Karl [ahner | 

30. Defendant PARNELL, in the presence of defendant GREENE, informed 

CROMER that he would also have to 2¢cept.stipulation that he if 

he were to fail another examination, even in a new course, he would 

have to accept cancellation of registration. Whites in identical or 
Audl To 

similar situations never Hen such stipulations. 

31. Plaintiff CROMER was denied the opportunity to take a regularly 

scheduled make up examination in December, 1974. CROMER had missed 

the finals in Biochemistry and Gross Anatomy. Unlike the other 


. 


white students who had missed the regular examination, CROMER was 


( 
‘orced to wait until the end of the academic year to take the 
up examinations, 
After failing the neuroscience examination in June, 1975, CROMER 
seceived news that his registration had been cancelled and that he 


would not be permitted to take a make up test. 


33. CROMER appealed to defendants LASTER and PLIMPTON but all appeals 


34. Plaintiff GRAHAM entered DMC in September, 1972. He failed two 
courses his first semester. Although GRAHAM'S failing grades were 


better than those of some whites in the same courses, GRAHAM failed 


while the whites received passing grades. 


35. Plaintiff GRAHAM, in January, 1973, unlike whites similarly 
situated, was denied the right to take regularly scheduled examinations 
to remove failures and was compelled to wait until June, 1974 for the 
up tests. 
25, Plaintiff GRAHAM, in January, 1973, unlike whites similarly 
situated, was not offered a leave of absence, but was shunted into 
the decelerated program and compelled to repeat several courses. 
37. Plaintiff GRAHAM failed the neuroscience final in June, 1974. 
me, both of his parents, who are his sole support, were in 

the hospital awaiting surgery. Consequertly, GRAHAM, who had been 
under great strain during the regular examination period, learned 

hat the surgery was to take place during the make up examination. 


anpealed to defendant PARNELL to give him a two day postponement 


the post-operative results would be known. PARNELL refused the 


smmnmeanenoam ones ote eRe ARERR ERENCE RARER NANA ERE: Re REA NRERURARA  RALLNAE IE I RN SC  AE TE TS 


* 


requast and GRAHi took the make up 
cancelled in June, 1974. 
GRAHAM immediately appealed the 
Promotions Committee determined 
agreed 
and psychiatric examination and (B) 
neuroscience in the spring of 1975. 


39. The plaintiff initially refused 


and fail . His registration was 


decision to cancel his registration. 
that he could return to school 
derz9o a thorough medical 


- 


agreed to take physiology and 


to agree to these conditions. 


However, he later consented to (a) and underwent the examinations. 


Although GRAHAM has requested that he be shown the medical and 


psychiatric report, never been shown to hin. 


40, Even though GRAHAM had agreed to condition (b), he audited, on 


his own time, the regular sequence of courses offered in September, 


1974. In December, he took the finals in the courses he had audited and 


passed. 


41, As a consequence of this violation of condition (b), defendant 


LASTER informed the plaintiff that his registration was cancelled 


as of °:June, 1974. 


IV 


Plaintiffs have suffered irreparable injury from the wrongful 


acts of the defendants. Plaintiffs have no other adequate remedy at 


law to redress the grievances herein set forth than this suit for 


injunctive relief. 


As a consequence of their aforesaid acts, defendants have violated 


42 U.S.C. Secs. 1981, 1983, and 2000-d. 


WHEREFORE, plaintiffs pray: (a) That after a full hearing, 


this Court declare that the defendants have been carrying on 


( 


at DMC which discriminate against black students and that 


afendants be prohibited from perpetuating the racist policies 


of the decelerated program “nd the Promotions Committee and/or 
i= academic departments of DMC who send representatives to that 
Promotions Committee. 
(b) That after granting a temporary 
_ yostraining order restoring plaintiffs to the rolls of DMC, this 
Court declare that plaintitfs were wrong fully dropped from the 
rolls by the defendants through the Promotions Committee and that 
plaintiffs have their registration restored subject to, in all 
future situations, the same academic criteria which defendants apply 
to white students. 
(c) That the Court allow plaintiffs 
herein their costs berein including reasonable attorneys’ fees and 


other relief as may appear to the Court equitable and just. 


IRA GREENE and BERNARD 
M. ALTER, Attorneys for 
Plaintiffs WALTER D. CROMB 
and ALBERT GRAHAM 

32 Court Street 
Brooklyn, New York 11201 
(212) 237-0880 


BY: IRA GREENEF 
(i 


maemo OF seer 
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COUNTY OF KINGS 


WALTER D. CROMER, being duly sworn, deposes and says. I am 


a plaintiff in this proceeding. I have read the foregoing complaint 


a £ 
and know the contents thereof. All the allegations are true to my 
own knowledge, except the matters Steted to be on information and 
belief, and as to those matters I believe them to be true. 

LE. 


tie £ pat 
Ae. | Laps 


WALTER D. CROMER 


Sworn to before me this day 


= 7 August, 1975 


a 
pf 


- FAA GaEENS —— 
Notary Pablic. Siat2 of New Yor'? 
No. 414601260 
fe Qualified in Queens County - 
*immissien expires Maren 30, Zl 


eing duly sworn, d: 
proceading. 


complaint and know the contents thereos. 


1re true to my own knowledge, except the matters stated to be 


information and belief, and as to 


true. 


Sworn, to before me this day 
Zt Pat Avcust, 2975 
th 
LY 


Ba Erate 
Toots 


of New York 


Cuall isd tn Lis County of 
Cemwmuasion Expiraa Marsh 39, 139.25 


ALL the alles 


matters 


ee - 
[i fie 
Laetepy 
AT DRYMO™ 
Asus 


L 


a 


/ 


; rs 
eRe 


GRA? 


beleve 


7 
BNE poe 


Se 


UNITED STATES DISTRICT COURT 
RASTERN DIST if NEW YO 


WALTER D. CROMER and ALBERT GRAHAM, 75 Civ, 1418 
Plaintiffs, | 
oagainat= - ; : 
HRS. MAURIGR T. ORR, et al., 


Dafendante,, 


DIENT LOTIONS RAMOS UIE 


Biaintiffs, complaining of the defendants, by thair attorneys, 


Alter & Greene, allege the following: 
JURISDICTICN 

Jurtsdiotton of this Court is inveked pursuant to 28 U.S.C 
$1343. This is an Betion in equity authewized by 42 U. S.C. $1933. 
The rights, privileges, and ineamities sought to be secured in this 
action aia guaranteed by the dua process and equal protection clauses 
of the Fourtemnth Amendment to the Constitution of the United States 
and by 42 U.S.C. §1981. and $1988, 

ue PARTIES 

1. Plaintifé WALTER D. CROMER resides at 310 Clinton Avenue, 
Brooklyn, New York and attended Dowmstate Medical Center College of 
Hetioine from September, 1973 until June, 1975 when his registration 


was cancelled. 


2. ALBERT GRAHAM resides at 908 Linden Boulevard, Brooklyn, 
New York and attended Downstate Medical Center College of Medicine 
from September, 1972 wtil June, 1975 when his registration was cane 
celled. 

3. Defendant MS. MAURICE T. MOORE of 1600 Park Avenue, 
New York City is Chatrman of the Board of Trustees of the State : 
University of New York. : 

4, Defendant C. WESLEY MEYTAOTT, of 66 Bamsen Street, 
Brooklyn, New York,’ te Chaimean of the Council for Downstate Medical 
Center. 

5. Defendant CALVES H. PLIMPTON, of 4600 Palisade Avenue, 
Bronx, Naw York is President. of Downstate Medical Center. 

6. Defendant LEQUARD LABTER, of 50 Larchmont Avenue, Larchmont, 


New York, ia Dean of Downstate Medical Genter College of Medicine end 


Vice-President for Academic and Clinical Affairs xf Downstate Medical 


Center. 

7. Defendant Ja Pe PARIELL, of 1239 Village Court, 
Baldwin, New York, ts Associate Dean of Downseete Medical Center | 
College of Medicine. 

8. Defendant teed R. GRERIE, of 178 Midwood siden: 
Brooklyn, New York, is Assistant Dean of Downstate Medical Center 
College of Medicine, 


PRELIMINARY STATEMENT 
9, WALTER D, CROMER and ALBE&T GRAHAM are black men, both 
reaidenta in this judicial district, who were dropped a@ students 


at Downstate Medical Center College of Medicine, allegedly for 


academic reasons, in June, 1975. 

10. The plaintiffs charge that the defendants, who are state 
officials in charge of Downstate Medical Center, violated plaintifis' 
subatantive and procedural due process rights by placing the question 
of plaintizts’ academic fitness before the Promotions Committee of the 
College of Medicine, the group that cancelled plaintiffs’ medical 
registration, Le 

ll. Although the Promotions Committee of Downstate Medical 
Center is not mentionad by name in tha 1975-76 Dommstate Medical 
Center Bulletin, the nucleus of the Coekithes Sppeare on page 21: 

"It is the duty of a faculty committee reprasenting 
all the departwents involved in the student's in- 
etruction during &@ particular acadamle year to re~ . 
view the etetus of each studmt periodically and to 
make recommendations to the faculty concering pro- 
motion, removal of or deficiencies, cancella- 
tion af registration." 

12. Plaintiffs alleges that the Promotions Committee cperated 
cn 4& purely ad hoc basis without having any academic objactive 
standards to determine propotion or cancellationa without giving 
students motice or an opportunity to be heard, and without main- 


taining @ record of its proceedings end votes. 


se 


LE. frac coe ie’ = cents, officials Lo charge cf Dowrata:> 
: Oepatee andfon -@ Medieal College of Dowustate Madice 
+ ayaneh t the Stare University of New York and the vepri> 
* Tocapation of the State of Saw York, denied the plaintics 
se eS tum procesa of lew by silawing the ?romotions Coamit-t.se 
ron uate Medical Center, the Medical Coliegs group responsiu-+ 


- og antenance of seadgnic standeris, to consicer and to determ..+ 


gue@sion of plaintiffs’ fitness to continue in medical scho- 


> 2 oeppltting the plains. <ce# to oresent their side pare — 
~t: aavngel beafyce the Commiztee. 


RM, 


That « ¢ dafendanta. wi are pubdsic ofiivciealsa anp' 
bare vem #le0 violaredplaintiffe’ susscancive § 
wayns today the Promotions Coomittee “) vonsiter dan: -- 
le iyn of = wintiéfs’ fitmess to cantirug ©. medical sc. 
rp the Picesin tions Coomittee lacked aay 2o}ec ive stander 
~aieing @rademic fitness, failed to keap records of ter ; 
c hodt+ ide votes nd, in fact, applied s purely gublect 
“gute a . jaenct fe’ regiscration . 
“At <ne deteodanta vioiated p.Bs..o." 
(gts ty eumrivi.g Zalse and inane: + ; 
te -o awe Vrometions Committee «5:4 
tig. te . , cisadventage of Tre. - 


MIA Qn GC VHAZNOSBes . 


16. That the decision to dienziss plaintifta CROMER and 
GRAHAM from the College of Medicine vis sade in bad £ faith and in an 
arbitrary aad capricious a 

17. Plaintités bave suttered tnrepazshls injury from the 
wrongful asts of the defendants, Plaintifts have ne other adequate 
reoedy at law to redreas the griavances herein set forth than this 
suit for injunctive relief. 

180. As a gonsequence of their aforesaid acts, defendants have 
violatad 42 U.8.C. $$1983 and 1988, eV 

WHERKVORR, plaintiffs prey that this Court iii 

a. A full and impartial hearing be held by the State University 
of New York to deterzine if the plaintiffs should have been disminsed 
“Grom the Medical College of Downstate Medical Center; — 

b. Upon @ finding that eaid diswiseal was wrongful, that 
plaintiffs be reatored to the rolls of the Medical Colleges of Dewmnstate 
Medical Center as regular matriculated atudents; and : 

Gc. That plaintiffs be allowed their coats herein including 


reagonable attorneys’ fees and other relief ag may @ppear to thia 


Court equitable and just. 


Alter & Greene 

32 Court Street 
Brooklysa, New York 11201 
(212) 237-0880 
Attorneys for Plaintiffs 


By 
TRA GREENE 


UNITED S‘tatsu DISTRICT COURT 
EASTERN wloTxiCT OF NEW YORK 


WALTER D, GROUER and ALUERT CR&hA, 
ORDER TO SHOW CaUSE 
Plaintiffs, 
CIVIL ACTION NULBER 
-ayvainst- 75C/141% 
tiRS. MAURICE T. HOORE, et al., 


Defendants. 


On reading the affidavits of WALTER D. CROMER, and IRA GREENE, 
duly sworn to the Slr aay of October, 1975, and upon all proceedings had 


herein it) is 


ORDERED, that JEROME PARNELL be and appear in his own proper person 


before this Court at 225 Cadman Plaza East on the day of 
1975 at ___—s«édM«.:«Of Said day, or as soon thereafter as counsel can be 
heard, to show cause, if any he has, why he should not be punished pur- 
suant to F.R.C.P. 70 for contempt of court for violating and disobeying 
the order of this Court entered in the office of the Clerk thereof at 
225 Cadman Plaza East on the 3rd day of September, 1975 by refusing to 
Hectacns che plaintiff, WALTER D. CROMER, as a student at the Downstate 
Medical Center. 

Service of this order may be made upon the defendant JEROME PARNELL 
by servicing a copy thereof and a copy of the accompanying affidavit upon 
JEROME PARNELL personally or by personal service upon the office of the 


“Attorney-General of the State of New York, attorney for the defendants 
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in the above-entitled action. 


-Witness- my hand at Chamber. this— day of ley 


—“ : 
5 KOO CV AY . Naw ee < 


i ers ‘ fore Judge, United States District Co 


